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The United States of Anmerica, acting under the direction of
the Attorney General of the United States, brings this civil
action to obtain equitable and other relief against the defendant
American Bar Association ("ABA"), and conpl ains as foll ows:

l.
JURI SDI CTl1 ON AND VENUE

1. This Court has subject matter jurisdiction under
Section 4 of the Sherman Act (15 U.S.C. 8 4) to prevent and
restrain violations by the ABA of Section 1 of the Sherman Act
(15 U.S.C. § 1).

2. The ABA transacts business and is found within the
District of Col unbia.

1.
DEFENDANT _AND CONSPI RATORS




3. The ABA is the national association for lawers and is
the world's |argest professional association. It is organized as
an Illinois not-for-profit corporation with its principal place
of business in Chicago.

4. \Wenever this Conplaint refers to any act, deed, or
transaction of the ABA, it nmeans that the ABA engaged in the act,
deed, or transaction by or through its officers, directors,
enpl oyees, agents, or other representatives while they actively
wer e engaged in the managenent, direction, control, or
transaction of its business or affairs.

5. Various others, not named as defendants, have
participated as conspirators with the ABA in the violations
alleged in this Conplaint, and have perfornmed acts and nade
statenents to further the conspiracy.

[T,
TRADE AND COMVERCE

6. The ABA conducts the national accrediting process for
| aw school s | ocated throughout the United States. Legal
education is a service industry that, in 1994, involved
approximately $2 billion revenue. The ABA's accrediting
activities and operations involve or affect the interstate fl ow

of, and have a substantial effect on, interstate commerce.



| V.
BACKGROUND

A. The ABA's Role In Law School Accreditation

7. ABA approval is critical to the operation of a |aw
school. The bar adm ssion rules in nost, but not all, States
require graduati on froman ABA-approved | aw school to satisfy the
| egal education requirenent for taking the bar exam nation. In
addition, the United States Departnent of Education recognizes
the ABA as the only accrediting agency for |aw schools.
Accreditation by an agency recogni zed by the Departnent enables
students to obtain federal |oans and other aid to pay for their
educati on.

8. The ABA House of Del egates (the "House") is vested with
the authority to adopt and anend | aw school accreditation
standards, grant accreditation to those |aw schools that conply
with the standards, and withdraw or nodify the accreditation
status of a |law school that fails to continue in conpliance with
the standards. In 1973, the House adopted the Standards for the
Approval of Law Schools ("Standards"), setting forth the m ni mum
requirements for |egal education that nust be net to obtain and
mai ntai n ABA approval, and Rules of Procedure ("Rules") to
i npl ement the Standards. The Standards and their interpretations
relate to many aspects of the operation of a | aw school,

i ncluding staff conpensation, student to faculty ratios, faculty

sabbaticals, faculty workloads, and physical facilities.



B. Legal Educators Have Captured The ABA's
Law School Accreditation Process

9. Legal educators, including current and fornmer |aw
school faculty, admnistrators, and |ibrarians, control and
dom nate the | aw school accreditation standard-setting and
enf orcement process.

10. The House has del egated authority to adm nister |aw
school accreditation to the ABA's Section of Legal Education and
Adm ssions to the Bar ("Section"). The Section assuned the role
of an accrediting agency in 1921 with the adoption of its first
set of mninmum standards for |egal education.

11. Approximately 90% of the Section's nenbers are | egal
educators. The faculties of approximately 145 of the 177 ABA-
approved school s hol d nenbership through the Section's Faculty
G oup Menbership Program Under this Program a |aw school pays
ABA and Section dues for its faculty.

12. Under the Rules, the Section is governed by its
Council, which has authority and responsibility to act on al
accreditation matters. The Council has established the
Accreditation Commttee to reconmend provisional or full approval
of a new | aw school and to oversee the inspection of new | aw
school s and the sabbatical reinspections of approved |aw school s.
A majority of the current nenbers of the Accreditation Commttee
are |l egal educators. The Accreditation Commttee enforces the
St andards t hrough extensive on-site inspections of |aw schools.
Provi sional | y-approved | aw school s are inspected every year until
receiving full approval, and fully-approved | aw schools are
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i nspected every seven years, except for an initial visit three
years after first gaining full approval. The typical site

i nspection team has 5-7 nenbers, all or nearly all of whomare
| egal educators.

13. The site inspection teamprepares a detailed report for
the Accreditation Commttee. The Accreditation Conmttee may
continue the accreditation of an approved |aw school; require
additional information froma |aw school in actual or apparent
non-conpliance with the Standards or about whom the Accreditation
Conmittee has "concerns;" or require a show cause hearing. The
Accreditation Commttee has very sel domrecomended a change in
an approved | aw school's status to the Council, but very often
has prol onged the accreditation process by requiring a | aw school
to file additional reports and nmake changes in its operation
until the law school is no |onger in actual or apparent non-
conpliance or has nmet the Accreditation Commttee's "concerns."”

14. The day-to-day operation of the ABA' s accreditation
process is directed by the ABA's Consultant on Legal Educati on.
The Consultant's position has traditionally been held by a | egal
educat or.

C. Anticonpetitive Standards And Practices

15. Law School Salaries The ABA has required that an

accredited | aw school pay its faculty, adm nistrators,
i brarians, and other professional staff conpensation conparable
to the conpensation paid to other professional staff at other

ABA- approved | aw schools. The ABA has used national, regional,



and "peer group” nedian salaries, collected in its questionnaires
to law schools, in applying its salary standards. Prior to each
site inspection, the Consultant has provided the site teamw th
national, regional or peer group salary data to be conpared to
the | aw school's salary structure. The Accreditation Commttee
has used the site team's conparative analysis to determ ne

whet her a | aw school is in conpliance with the salary Standards.
Law schools with sal ari es bel ow national, regional or "peer"
group nedi ans have been found non-conpli ant.

16. The faculty salary Standard indicated only that
conpensation is relevant in evaluating a | aw school's ability to
attract and retain conpetent faculty. In practice, however, the
ABA has relied on salary data nearly exclusively to determ ne
conpliance. The ABA' s salary Standards and their application
have unreasonably restricted conpetition in the | aw school | abor
mar ket and have had the effect of ratcheting up | aw school
sal ari es.

17. Proprietary Law Schools The ABA has required that an

accredited | aw school nust be organized as a non-profit
educational institution. The ABA has never accredited a
proprietary | aw school .

18. The Standard erects an unnecessary entry barrier
agai nst proprietary | aw schools, and prevents these schools, sone
of which provide their professional staff wth |ower salaries and
fewer anenities, from providing conpetition to professional |aw

school staffs at ABA-approved schools.



19. Students and G aduates of Non- ABA- Approved Schools The

ABA prohi bits ABA-approved | aw schools fromenrolling graduates
of a |law school accredited by a State, but not by the ABA, in an
LL.M or other post-J.D. program However, the ABA permts | aw
schools to register a candidate for an advanced degree who
graduated froma | aw school approved by a foreign country. In
1979, the ABA rejected a proposed anendnment that woul d have nmade
all nmenbers of the bar eligible for adm ssion to graduate school
at the discretion of the | aw school. The interpretations to the
St andards prevent sone nmenbers of the bar who have practiced with
distinction fromfurthering their professional careers by
obt ai ni ng an advanced degr ee.

20. The ABA al so prohibits an ABA-approved | aw school from
offering transfer credits for any course successfully conpleted
at a law school accredited by a State, but not by the ABA
Again, the ABA permts transfer credits for studies at foreign
| aw schools. The ABA' s bans agai nst students and graduates of
state-accredited | aw school s are unreasonable restraints of trade
aimed at deterring effective conpetition fromlaw school s that
are likely to pay less in salaries and benefits to their
prof essi onal staffs.

D. O her Accreditation Standards and Practices

21. Student to Faculty Ratios A student to faculty ratio

of 20:1 is required for a | aw school to be presunptively in
conpliance with ABA Standards and Interpretations. A |aw school

with a ratio that exceeds 30:1 is presunptively non-conpliant.



In conputing the faculty conponent of the ratio, the ABA counts
only "full-tinme faculty,” which it defines as those faculty
menbers who are enployed full-tinme on tenure track and who do not
have any outside office, business or admnistrative activities.
The ABA excludes fromthe conputation of faculty:

(1) admnistrators who teach; (ii) eneritus or senior faculty who
teach; (iii) sone visiting professors who teach; (iv) joint-

appoi nted faculty who teach; (v) adjunct professors; and (vi)
clinical and other instructors hol ding short-term appoi ntnents
who teach. Although the stated rationale for the student to
faculty ratio is to ensure smaller classes and nore student-
faculty contact, the ABA does not consider actual student-faculty
contact or actual class size in enforcing the Standard. Law
school s widely recognized for their outstanding quality are now
on report for alleged high student to faculty rati os.

22. Teaching Loads The ABA sets the maxi mum nunber of

cl assroom hours that a | aw school can require its faculty to
teach at eight hours per week, or if a course is duplicated, ten
hours. The ABA defines an "hour"” as 50 m nutes.

23. Conpensated Leaves of Absence The ABA Standard rel ated

to faculty | eaves of absence has provided that a | aw school
should afford its faculty reasonabl e opportunities for |eaves of
absence and for scholarly research. 1In practice, the ABA has
required that | aw schools provide their faculty with paid | eaves

of absence.



24. Bar Preparation The ABA requires |aw schools to

mai ntai n an educational program designed to qualify its graduates
for adm ssion to the bar, but forbids the offering of a bar

exam nation preparation course for credit or as a condition for
graduation. A bar preparation course is the only course
specifically banned by the ABA. This prohibition applies even
when a | aw school inposes mninumcredit requirenments for
graduation that, even after subtracting the credits for the bar
preparation course, satisfy the ABA's mninmumcredit requirenent.
The ABA occasionally criticizes a |law school with | ow bar passage
rates, but prohibits bar preparation course, even for students

t he school has identified as being at risk of not passing the
bar .

25. Facilities The ABA requires an adequate physical
plant. Since the adoption of the new Standards in 1973, nearly
al | ABA-approved | aw schools have built new facilities or nade
substantial renovations to existing facilities. Despite this,
over 60 ABA-approved schools were on report for "inadequate
facilities" in 1994, including schools of recognized high
quality.

26. Resources The ABA requires that a | aw school have
adequate resources to sustain a sound | egal educational program
As of June, 1994, nearly one-third of all ABA-approved | aw
schools were on report or in "apparent”™ non-conpliance with the
Standards for devoting i nadequate resources to their |aw

progr ans.



27. Student to faculty ratios, teaching |oad requirenents,
sabbatical and other faculty |eave policies, bar preparation
requi renents, adequate physical facilities, and adequate
resources are relevant factors to consider in assessing the
quality of a |law school's educational program However, these
factors at tinmes have been applied inappropriately to enhance
conpensati on and working conditions for professional staff.

E. Operation of Law School Accreditati on Process

28. The Consultant usually selects site evaluation teans
conposed of | aw school faculty, adm nistrators, clinicians, and
[ibrarians, and these inspectors have at tines been unduly
concerned with the salaries, perquisites, and working conditions
of their coll eagues, anong other things. Site inspection teans,
on occasi on, have incorporated | aw faculty demands and conpl aints
into their site inspection reports.

29. The Accreditation Commttee does not limt its inquiry
to determ ning whether a | aw school is non-conpliant or in
apparent non-conpliance with the Standards. Although not
contenpl ated by the Rules, the Accreditation Commttee al so
identifies areas of "concern.”™ A "concern" represents an area
where the | aw school conplies with a Standard, but the
Accreditation Commttee demands that the school exceed the
Standard's m ni mum requi renents or neet the |aw school's stated

aspirational goals.
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30. The Action Letter/university response process continues
until Accreditation Commttee demands are satisfied. |If a |aw
school fails to take steps to address the Accreditation
Comm ttee's "concerns,"” the Accreditation Commttee may el evate a
"concern"” to a finding of non-conpliance.

31. Although | aw school inspections are supposed to occur
once every seven years, nmany universities are subjected to
prol onged review and repeated denmands to devote nore resources to
their | aw schools. As of June, 1994, 100 of the then 176 ABA-
approved | aw schools were on report or under Accreditation
Conmittee review.

32. The ABA's increasingly frequent, and |argely
unnecessary, inspections of foreign prograns al so denonstrate
that its accreditation program has not been adequately
supervised. From 1984 to 1989, the ABA conducted about 35
foreign inspections. From 1990 to 1994, it conducted about 120.

33. Legitimate accrediting activities focus on assuring the
quality of the educational program and providing consuners with
information regarding the quality of the educational program
But, rather than assess quality exclusively, the ABA
accreditation process has also focused on sal aries, perquisites
and other terns and conditions of enploynent.

V.
AGREEMENTS | N RESTRAI NT OF TRADE

34. The allegations of Y 1-33 of this Conplaint are re-

al l eged and i ncorporated by reference.
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35. Beginning at least as early as 1973 and conti nui ng
until the date of this Conplaint, the ABA and its conspirators
have engaged in a continuing conbi nati on and conspiracy in
unreasonabl e restraint of interstate trade and commerce in
viol ation of Section 1 of the Sherman Act. The ABA s ongoi ng
anticonpetitive conduct is likely to continue unless the relief
prayed for is granted. Oher anticonpetitive conduct, recently
di scontinued, is likely to recur unless the relief prayed for is
gr ant ed.

36. The conbi nation and conspiracy consists of an
agreenent, understandi ng, and concert of action anong those
i npl ementing the ABA' s accreditation program and ot her
conspirators, the substantial terns of which are to restrain
trade and hi nder conpetition anong professional |aw school
personnel in delivering | egal education services.

37. In furtherance of this conbination and conspiracy, the
ABA and its conspirators have, anong other things, conbined and
conspired to:

a. fix, maintain, and stabilize the base sal ary,
sti pends, fringe benefits, working conditions,
per qui sites and ot her conpensation paid to | aw
school faculty, admnistrators, |ibrarians, and
ot her professional enpl oyees;

b. coll ect and di ssem nate | aw school salary

i nfornmation;
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38.

effects,

use |l aw school salary data in connection with the
accreditation and revi ew of ABA-approved | aw
school s;
prevent ABA-approved | aw schools from operating as
for-profit educational institutions; and
prevent ABA-approved | aw schools from enrolling
a nmenber of the bar or graduate of a state-
accredited | aw school in an LL.M program or other
post-J.D. program or offering transfer credits
for any course successfully conpleted at a state-
accredited | aw school .
VI .
EFFECTS

The conbi nati on and conspiracy has had the foll ow ng

anong ot hers:

a.

Sal aries, fringe benefits and working conditions
for | aw school faculty, adm nistrators,
'ibrarians, and other professional |aw schoo
staff have been fixed, stabilized, and raised;
State-accredited | aw school s have been subjected
to a group boycott by ABA-approved schools; and
Students and graduates of state-accredited | aw
school s have been subjected to a group boycott by

ABA- approved school s.
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VI,
REQUESTED RELI EF

The United States requests permanent injunctive relief
enj oi ning the ABA and other conspirators from engaging in further

violations of Section 1 of the Sher man Act.
Dated: June 27, 1995
[ S]

ANNE K. BI NGAMVAN D. BRUCE PEARSON
ASSI STANT ATTORNEY GENERAL

JOEL |. KLEIN JAMES J. TI ERNEY
DEPUTY ASST. ATTORNEY GENERAL

REBECCA P. DI CK JESSI CA N. COHEN
DEPUTY DI RECTOR OF OPERATI ONS

JOHN F. GREANEY MOLLY L. DEBUSSCHERE
CHI EF, COWPUTERS & FI NANCE
SECTI ON Attor neys

U.S. Departnent of Justice
Antitrust Division

555 Fourth Street, N.W, Rm 9901
Washi ngton, D.C. 20001

N. SCOIT SACKS Tel: 202/ 307-0809

ASS|I STANT CH EF, COWUTERS & Fax: 202/616-5980

FI NANCE SECTI ON
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